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D E C I S I O N  AND O R D E R  

On June 21, 1985, t h e  Teamsters  L o c a l  U n i o n s  Nos. 639 and 
730 ( T e a m s t e r s )  j o i n t l y  f i l e d  a “Recognition P e t i t i o n "  w i t h  t h e  
P u b l i c  Employee R e l a t i o n s  Board  (Board?  s e e k i n g  t o  r e p r e s e n t  a l l  
t h e  emp loyees  of  t h e  D.C .  P u b l i c  S c h o o l s  (DCPS) who a r e  employed 
i n  t h e  T r a n s p o r t a t i o n  a n d  Warehouse S e r v i c e  U n i t ,  O p e r a t i n g  
E n g i n e e r  U n i t ,  C u s t o d i a l  Workers U n i t ,  C a f e t e r i a  Workers U n i t ,  
and C a f e t e r i a  Managers  U n i t .  T h e s e  f i v e  u n i t s  a r e  c u r r e n t l y  
r e p r e s e n t e d  b y  t h e  Amer ican F e d e r a t i o n  o f  S t a t e ,  Coun ty  and Municipal 

Employees,  D i s t r i c t  C o u n c i l  20, L o c a l  2093 AFL-CIO 
(AFSCME). A l t h o u g h  each o f  t h e s e  u n i t s  was c e r t i f i e d  s e p a r a t e -  
l y ,  AFSCME has  n e g o t i a t e d  w i t h  DCPS a M a s t e r  Agreement f o r  b o t h  
n o n - c o m p e n s a t i o n  and compensat ion .  The t e r m  o f  t h e  most  r e c e n t  
c o n t r a c t  e x p i r e d  on May 25, 1985. On June  24, 1985, AFSCME and 
D C P S  i n i t i a l e d  a new c o n t r a c t .  

a t  emp loyee  work s i t e s .  On J u l y  10, 1985, AFSCME, t h e  incumbent  
u n i o n ,  f i l e d  a " M o t i o n  t o  I n t e r v e n e . "  A s  t h e  i ncumben t  u n i o n ,  
AFSCME i s  n o t  r e q u i r e d  t o  s u b m i t  a s h o w i n g - o f - i n t e r e s t  under  
Board  R u l e  101.7. On J u l y  17, 1985, DCPS f o r w a r d e d  a copy  o f  t h e  
employee l i s t  b y  u n i t .  1/ 

On June 26, 1986. Board  n o t i c e s  were  f o r w a r d e d  f o r  p o s t i n g  

( -  

1/ T h i s  l i s t  was s u b s e q u e n t l y  r e p l a c e d  b y  a more a c c u r a t e  
l i s t  on J u l y  30, 1985. A d d i t i o n a l  changes  i n  t h e  l i s t  
w e r e  made b y  D C P S  and f o r w a r d e d  t o  t h e  Board .  These 
c h a n g e s  c o r r e c t e d  e r r o r s  i n  some j o b  t i t l e s  a n d  
b a r g a i n i n g  u n i t  codes.  These changes  were  f i n a l i z e d  on 
Augus t  16, 1985. 
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On J u l y  18, 1985. AFSCME f i l e d  a " M o t i o n  t o  D i s m i s s  t h e  
P e t i t i o n " .  On J u l y  18, 1985, D C P S  f i l e d  comments c o n c e r n i n g  
t h e  P e t i t i o n .  DCPS's p o s i t i o n  was t h a t ,  w h i l e  i t  r e m a i n e d  
n e u t r a l .  i t  b e l i e v e s  t h a t  t h e  P e t i t i o n  i s  " u n t i m e l y ,  i m p r o p e r l y  
f i l e d  and  p r o c e d u r a l l y  d e f e c t i v e . "  

e m p l o y e e s .  T h e  T e a m s t e r s '  s h o w i n g - o f - i n t e r e s t  o f  a t  l e a s t  30 
p e r c e n t  i n  each u n i t  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  B o a r d  R u l e  
101.2.  A l l  s h o w i n g  o f  i n t e r e s t  c a r d s  a n d  t h e  e m p l o y e e  l i s t  
s u b m i t t e d  b y  D C P S  were i n s p e c t e d  and deemed a u t h e n t i c .  2 /  

I n  i t s  o p p o s i t i o n  t o  t h e  P e t i t i o n ,  AFSCME contended t h a t  t h e  
B o a r d  s h o u l d  d i s m i s s  t h e  P e t i t i o n  on  t h e  g r o u n d s  t h a t  t h e  new 
c o n t r a c t  was a g r e e d  t o  o n  ' F r i d a y  m o r n i n g ,  June 21, 1985 and b a r s  
t h e  T e a m s t e r s '  P e t i t i o n .  AFSCME f u r t h e r  a r g u e d  t h a t  t h e  P e t i t i o n  
i s  n o t  t i m e l y  because i t  was n o t  f i l e d  d u r i n g  t h e  "window p e r i o d "  
o f  60-120 days  p r i o r  t o  t h e  e x p i r a t i o n  o f  t h e  o l d  c o n t r a c t  on  
May 25, 1985. AFSCME r e q u e s t e d  t h a t  t h e  B o a r d  a d o p t  a r u l e  t h a t  
a r e c o g n i t i o n  p e t i t i o n  may n o t  be  f i l e d  b y  a r i v a l  u n i o n  a f t e r  a 
c o n t r a c t  h a s  e x p i r e d  a s  l o n g  a s  an  e m p l o y e r  and  t h e  incumbent  
u n i o n  a r e  a c t i v e l y  engaged i n  t h e  n e g o t i a t i o n  o f  a new c o n t r a c t .  
I n  a d d i t i o n ,  AFSCME a r g u e d  t h a t  t h e  P e t i t i o n  s h o u l d  b e  b a r r e d  
because i t  s e e k s  r e c o g n i t i o n  o f  a s i n g l e  u n i t  when, i n  r e a l i t y ,  
t h e r e  a r e  f i v e  s e p a r a t e  u n i t s .  F i n a l l y ,  AFSCME a r g u e s  t h a t  t h e  
P e t i t i o n  v i o l a t e s  Board  R u l e s  100.22 a n d  100.23  w h i c h  r e q u i r e  
c o n c u r r e n t  s e r v i c e  on  a l l  p a r t i e s .  

The u n i t s  c o n s i s t  o f  a t o t a l  o f  a p p r o x i m a t e l y  2,384 

2/ On J u l y  2 9 ,  1 9 8 5 ,  t h e  T e a m s t e r s  s u p p l e m e n t e d  i t s  
o r i g i n a l  s h o w i n g  o f  i n t e r e s t  w i t h  4 5 0  a d d i t i o n a l  
a u t h o r i z a t i o n  c a r d s .  Because o f  t h e  c o n t r o v e r s y  t h a t  
d e v e l o p e d  o v e r  s e r v i c e  o f  t h e  P e t i t i o n ,  t h e  B o a r d  d i d  
n o t  p r o c e s s  t h e s e  a d d i t i o n a l  c a r d s ,  w h i c h  i n  any e v e n t  
w e r e  n o t  n e c e s s a r y  t o  t h e  s h o w i n g  o f  i n t e r e s t .  The 
T e a m s t e r s  a l s o  e n c l o s e d  an  A f f i d a v i t  s i g n e d  b y  two o f  
i t s  o f f i c e r s  v e r i f y i n g  t h a t  D C P S  was s e r v e d  on F r i d a y ,  
J u n e  21, 1985, and  t h a t  AFSCME was s e r v e d  o n  Monday, 
June 24, 1985. 
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On S e p t e m b e r  4, 1985,  t h e  Board  r e f e r r e d  t h e  m a t t e r  t o  a 
H e a r i n g  Examine r  f o r  a R e p o r t  and Recommendat ion.  On Oc tober  21. 
1985.  t h e  m e m b e r s h i p  r e j e c t e d  r a t i f i c a t i o n  o f  t h e  a g r e e m e n t  
b e t w e e n  AFSCME a n d  D C P S .  The H e a r i n g  E x a m i n e r  c o n d u c t e d  a 
h e a r i n g  o n  O c t o b e r  2 2 ,  a n d  November  1, 1985 .  A l l  p a r t i e s  
w e r e  a f f o r d e d  t h e  o p p o r t u n i t y  t o  p r e s e n t  o r a l  a n d  w r i t t e n  
t e s t i m o n y ,  t o  c r o s s - e x a m i n e  w i t n e s s e s  and t o  f i l e  p o s t - h e a r i n g  
b r i e f s .  

On December 24, 1985, AFSCME f i l e d  an  U n f a i r  L a b o r  P r a c t i c e  
C o m p l a i n t  (PERB Case No. 86-U-01) a g a i n s t  DCPS and t h e  Teamst- 
e r s .  3 /  On J a n u a r y  31, 1986, AFSCME f i l e d  a " M o t i o n  t o  S t a y  
F u r t h e r  P r o c e e d i n g s "  p e n d i n g  a r u l i n g  o n  i t s  U n f a i r  L a b o r  
P r a c t i c e  C o m p l a i n t .  4 /  

On J a n u a r y  16, 1986, t h e  H e a r i n g  Examine r  f i l e d  h i s  R e p o r t  
and Recommendat ions w i t h  t h e  Board .  The H e a r i n g  Examiner  f o u n d  
t h a t  t h e  s u c c e s s o r  agreement  between AFSCME a n d  DCPS was n e i t h e r  
s i g n e d  n o r  i n i t i a l e d  on June  21 ,  1 9 8 5  when t h e  T e a m s t e r s '  
R e c o g n i t i o n  P e t i t i o n  was f i l e d  and, t h e r e f o r e ,  c a n n o t  a c t  as a 
b a r  t o  t h e  agreement .  ( R e p o r t  and Recommendat ion  (R.R.), page-. 
1 4 )  He f u r t h e r  f o u n d  t h a t  t h e r e  was a c t u a l  a s  w e l l  as c o n s t r u c t -  
i v e  n o t i c e  o f  t h e  Teamste rs '  R e c o g n i t i o n  P e t i t i o n  t o  b o t h  AFSCME 
a n d  D C P S  p r i o r  t o  t h e i r  i n i t i a l i n g  t h e  s u c c e s s o r  agreement  on 
June 24, 1985 a n d  t h a t  any  d e f e c t  i n  s e r v i c e  o f  t h e  P e t i t i o n  

3/ T h e  C o m p l a i n t  a l l e g e d  t h a t  c e r t a i n  s t a t e m e n t s  a n d  
w r i t i n g s  b y  a Schoo l  Board  member d u r i n g  h i s  r e - e l e c t i -  
o n  c a m p a i g n  w h i c h  w e r e  d e r o g a t o r y  t o  AFSCME, w e r e  
p u b l i s h e d  a n d  d i s t r i b u t e d  b y  Teamste rs .  The s t a t e m e n t s  
were  a l l e g e d  t o  be  i n  v i o l a t i o n  o f  t h e  p r o h i b i t i o n  a g a i n s t  
an  e m p l o y e r  f a v o r i n g  one u n i o n  o v e r  a n o t h e r  and u n l a w f u l l y  
a s s i s t i n g  a u n i o n  and u n l a w f u l l y  i n t e r f e r e d  w i t h  employee 
s t a t u t o r y  r i g h t s .  The C o m p l a i n t  a l s o  a l l e g e d  t h a t  t h e  
T e a m s t e r s '  a c t i o n s  i n  d i s t r i b u t i n g  t h e  s t a t e m e n t s  c o e r c e d  
and r e s t r a i n e d  t h e  employees i n  v i o l a t i o n  o f  t h e  CMPA. 
As a r e m e d y .  AFSCME r e q u e s t e d  t h a t  t h e  B o a r d  d i s m i s s  t h e  
R e c o g n i t i o n  P e t i t i o n .  

4/ On F e b r u a r y  3. 1986, t h e  Teamsters  f i l e d  an  " O p p o s i t i o n  
t o  a M o t i o n  t o  S t a y  F u r t h e r  P r o c e e d i n g s . "  On F e b r u a r y  
10. 1986, AFSCME f i l e d  a "Supplemental Motion t o  Stay Further Pro- 
ceedings." 

( - -  
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w a s  c u r e d .  (R.R., page 1 7 )  The H e a r i n g  Examine r  r u l e d  t h a t  a 
r i v a l  u n i o n  may f i l e  a c h a l l e n g e  t o  a n  i n c u m b e n t  a f t e r  t h e  
c o n t r a c t  e x p i r e s ,  e v e n  i f  t h e  r i v a l  u n i o n  f a i l s  t o  f i l e  t h e  
P e t i t i o n  d u r i n g  t h e  "window p e r i o d "  s e t  a s i d e  f o r  c h a l l e n g i n g  t h e  
i n c u m b e n t .  (R.R., page 1 4 )  The H e a r i n g  Examine r  s p e c l f i c a l l y  
r e j e c t e d  AFSCME's r e q u e s t s  t o  a p p l y  t h e  " C o n n e c t i c u t  Rule, "  wh ich  
b a r s  a r i v a l  u n i o n  f r o m  c h a l l e n g i n g  a n  i n c u m b e n t  u n i o n  a f t e r  
e x p i r a t i o n  o f  t h e  p r e v i o u s  c o n t r a c t  i f  t h e  u n i o n  i s  a c t i v e l y  
engaged i n  c o n t r a c t  n e g o t i a t i o n s  w i t h  management. (R.R., page 1 4 )  

mended t h a t  t h e  Board  h o l d  t h a t  " t h e  P e t i t i o n  was t i m e l y  f i l e d  
and t h a t  t h e  i m p e r f e c t i o n s  i n  i t s  s e r v i c e  were  n o t  f a t a l  and were 
e s s e n t i a l l y  c u r e d . "  (R.R., page 17 )  He a l s o  recommended t h a t  
t h e  B o a r d  f i n d  t h a t  b o t h  t h e  f i v e  e x i s t i n g  u n i t s  and t h e  one 
s i n g l e  u n i t  c o v e r e d  b y  t h e  AFSCME M a s t e r  Agreement  a r e  a p p r o p r i a -  
t e  f o r  c o l l e c t i v e  b a r g a i n i n g  a n d  t h a t  a s e l f - d e t e r m i n a t i o n  
e l e c t i o n  be  o r d e r e d  b y  t h e  Board .  (R.R., page 1 8 )  

On F e b r u a r y  3, 1986, a l l  t h r e e  p a r t i e s  f i l e d  w r i t t e n  ex-  
c e p t i o n s  t o  t h e  H e a r i n g  E x a m i n e r ' s  R e p o r t  and Recommendat ions.  

The B o a r d ' s  F i n d i n g s  and C o n c l u s i o n s  

A f t e r  c o n c l u d i n g  i t s  i n v e s t i g a t i o n  and r e v i e w i n g  t h e  e n t i r e  
r e c o r d ,  i n c l u d i n g  t h e  H e a r i n g  E x a m i n e r ' s  R e p o r t  and Recommenda- 
t i o n  and t h e  e x c e p t i o n s  f i l e d  b y  t h e  p a r t i e s ,  t h e  Board  a d o p t s  
t h e  H e a r i n g  E x a m i n e r ' s  f i n d i n g s  o f  f a c t  a n d  r e c o m m e n d a t i o n  
w i t h  t h e  e x c e p t i o n  o f  h i s  s e l f - d e t e r m i n a t i o n  e l e c t i o n  recommenda- 
t i o n .  The H e a r i n g  E x a m i n e r ' s  R e p o r t  and Recommendat ion is based 
on e v i d e n c e  o f  t h e  r e c o r d  i n  t h e  h e a r i n g ,  t h e  r e l e v a n t  case l a w ,  
a d e t a i l e d  a n a l y s i s  o f  t h e  f a c t s ,  a n d  t h e  p o s i t i o n s  o f  t h e  
p a r t i e s  a s  p r e s e n t e d  i n  t h e  p o s t - h e a r i n g  b r i e f s .  H i s  i n t e r p r e t a -  
t i o n  o f  t h e  " C o n n e c t i c u t  R u l e "  i s  based on  sound l e g a l  and p o l i c y  
g r o u n d s  a n d  c a n n o t  b e  o b j e c t i v e l y  c h a r a c t e r i z e d  a s  c l e a r l y  
e r r o n e o u s ,  a s  a l l e g e d  b y  AFSCME a n d  D C P S .  H i s  r u l i n g  on  t h e  
a l l e g e d  d e f e c t i v e  s e r v i c e  o f  t h e  P e t i t i o n  i s  b a s e d  o n  h i s  
f i n d i n g  o f  f a c t  t h a t  b o t h  DCPS and AFSCME knew, or r e a s o n a b l y  
s h o u l d  have  known, t h a t  t h e  T e a m s t e r s '  R e c o g n i t i o n  P e t i t i o n  had 
b e e n  f i l e d  w i t h  t h e  B o a r d  b e f o r e  t h e  s u c c e s s o r  agreement  w a s  
i n i t i a l e d .  T h e r e  i s  a f a c t u a l  and l e g a l  b a s i s  f o r  t h e  H e a r i n g  
E x a m i n e r ' s  c o n c l u s i o n  t h a t  " a n  agreement  may n o t  be c o n s i d e r e d  t o  
a c t  a s  a b a r  t o  an o t h e r w i s e  p r o p e r  p e t i t i o n  u n l e s s  i t  i s  s i g n e d  
or i n i t i a l e d  b y  t h e  p a r t i e s . "  

Based on  h i s  f i n d i n g s  o f  f a c t ,  t h e  H e a r i n g  Examiner  recom- 
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The Board  s u s t a i n s  t h e  o b j e c t i o n s  t o  t h e  H e a r i n g  E x a m i n e r ' s  
s e l f - d e t e r m i n a t i o n  e l e c t i o n  recommendat ion  w h i c h  w e r e  f i l e d  b y  
b o t h  AFSCME and DCPS. The Teamste rs '  R e c o g n i t i o n  P e t i t i o n  sought  
r e c o g n i t i o n  f o r  e i t h e r  f i v e  u n i t s  o r  one u n i t ,  i n  t h e  a l t e r n a -  
t i v e .  (R .R . ,  p a g e  5 )  The f i v e  u n i t s  w e r e  e a c h  c e r t i f i e d  
s e p a r a t e l y  a t  v a r i o u s  d a t e s  b e t w e e n  1 9 6 7  a n d  1970 .  The o n e  
M a s t e r  Agreement  was i n s t i t u t e d  as an e f f i c i e n c y  measure so  l o n g  
as AFSCME m a i n t a i n e d  e x c l u s i v e  r e p r e s e n t a t i o n  o f  t h e  employees.  
N e i t h e r  AFSCME n o r  DCPS has  e v e r  f i l e d  a c o n s o l i d a t i o n  p e t i t i o n  
t o  c r e a t e  a s i n g l e  l a r g e  u n i t  a s  r e q u i r e d  b y  S e c t i o n  1 7 0 9 ( c )  o f  
t h e  CMPA, D.C.  Code S e c t i o n  1 -618 .9 (c ) .  

The p r o p e r  u n i t  d e t e r m i n a t i o n  i s  s o l e l y  w i t h i n  t h e  j u r i s d i c t i o n  
o f  t h e  B o a r d  and was n o t ,  d i r e c t l y  o r  i n d i r e c t l y ,  d e l e g a t e d  t o  
t h e  H e a r i n g  E x a m i n e r .  S i n c e  e a c h  o f  t h e  u n i t s  was c e r t i f i e d  
s e p a r a t e l y  and t h e y  have n e v e r  o f f i c i a l l y  been c o n s o l i d a t e d .  each 
s h o u l d  nave i t s  own r e p r e s e n t a t i o n  e l e c t i o n .  A c c o r d i n g l y ,  t h e  
B o a r d  o r d e r s  a r e p r e s e n t a t i o n  e l e c t i o n  i n  e a c h  o f  t h e  f i v e  
b a r g a i n i n g  u n i t s  t o  d e t e r m i n e  t h e  e x c l u s i v e  r e p r e s e n t a t i v e  f o r  
e a c h .  T h e  e l e c t i o n s  s h a l l  b e  c o n d u c t e d  s i m u l t a n e o u s l y  t o  
m i n i m i z e  t h e  p o s s i b i l i l i t y  t h a t  t h e  e l e c t i o n  r e s u l t s  i n  one u n i t  
m i g h t  i n f l u e n c e  t h e  r e s u l t s  i n  a n o t h e r  u n i t .  

The B o a r d  has  c o n c l u d e d  i n  P E R B  Case No. 86-U-01 t h a t  t h e  
U n f a i r  L a b o r  P r a c t i c e  c h a r g e s  s h o u l d  be  d i s m i s s e d .  See Board  
O p i n i o n  No. 133. A c c o r d i n g l y  we deny a s  moot  AFSCME's " M o t i o n  
and S u p p l e m e n t a l  M o t i o n  t o  S t a y  F u r t h e r  P r o c e e d i n g s " .  

t h i s  c a s e  b y  t h e  Teamsters  on January  22, 1986, t h e  Board  f i n d s  
i t  u n n e c e s s a r y  t o  d e t e r m i n e  i t s  v a l i d i t y  s i n c e  t h e  o r i g i n a l  
P e t i t i o n  f i l e d  on June 21, 1985 i s  v a l i d .  

W i t h  r e g a r d  t o  t h e  second R e p r e s e n t a t i o n  P e t i t i o n  f i l e d  i n  

O R D E R  

I T  I S  O R D E R E D  THAT:  

F i v e  e l e c t i o n s  a r e  a u t h o r i z e d  p u r s u a n t  t o  S e c t i o n  102 of t h e  
I n t e r i m  R u l e s  o f  t h e  B o a r d  t o  d e t e r m i n e  w h e t h e r  t h e  e l i g i b l e  
employees o f  e a c h  u n i t  i n  t h e  D i s t r i c t  o f  C o l u m b i a  P u b l i c  
S c h o o l s ,  d e s c r i b e d  i n  t h e  T e a m s t e r s '  p e t i t i o n  w i s h  t o  b e  
r e p r e s e n t e d  b y  t h e  T e a m s t e r s  L o c a l  U n i o n s  Nos .  639  a n d  730; 
AFSCME, D i s t r i c t  C o u n c i l  20. L o c a l  2093; o r  n o  u n i o n  i n  b a r g a i n i -  
ng c o n c e r n i n g  c o m p e n s a t i o n  and t h e  te rms-and-  c o n d i t i o n s  o f  t h e i r  
employment.  

BY O R D E R  OF THE PUBLIC EMPLOYEE RELATIONS B O A R D  
March 27, 1986 


